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MR JUSTICE TURNER:  This is an application for judicial review of a decision of the Royal Borough of Kensington and Chelsea Housing Benefit Review Board dated 29 July 1994.  Despite the fact that that decision was taken, now, some 22 months ago, no argument in relation to tardiness in the making of the application has been made and it is unnecessary to digress into reasons why that was so.  
         The decision, as in common with many such decisions, was given in two stages.  First, on the actual date of the decision the Review Board stated:  
  
		"Having considered the representations, the Board decided to confirm the determination of the Council .... which was to restrict the claimant's eligible rent to £105 per week when calculating his entitlement to housing benefit."  
  


The Board made a brief statement of reasons, the first paragraph of which is important:  
  
		"The Board in deciding what constitutes suitable alternative accommodation gave careful consideration to the claimant's circumstances."  
  

Having given that careful consideration, it went on to find:  
  


		".... that a two bedroom property shared by the claimant with another on either the ground floor or serviced or serviced by a lift let on an assured shorthold tenancy would be suitable alternative accommodation.  
  
		The Board found that the cost of the accommodation occupied by the claimant .... was unreasonably high in comparison with suitable alternative accommodation in the Borough, many of which were shown to have rents of £210 per week or less.  
  
		The Board found that the Benefits Division had demonstrated that there was an active market in suitable alternative accommodation available at rents of £210 per week or less....  
  
		The Board carefully considered the evidence submitted by the claimant .... that two bedroom flats were not available at rents of £210 per week, and that in any event such properties were not available to the claimant as he was unable to pay a deposit.  
  
		The Board was however of the view that many landlords did not require deposits from claimants.  This was based on the evidence submitted by the Benefits Division and also Members' own knowledge of the housing market in the Borough.  The Board was also of the view that ground floor flats or other properties served by a lift were available to the claimant at a rent of £210 per week or less.  Again, this was based on Members' own knowledge of the housing market and from the evidence of the Benefits Division."  
		....  
  
		The Board having decided to restrict the claimant's rent, decided to restrict it to £105 per week, this being the rent the claimant would pay for his share of a two bedroom flat which was available to him at £210 per week."  
  


         In its expanded decision the Board set out the submissions, first, on the part of the Council, which took the view, by way of submission, that the half-share of the rent of the occupied property was unreasonably expensive and it had for that reason restricted his eligible rent for Housing Benefit purposes to £105 per week.  There was reference to Regulation 11 of the Housing Benefit (General) Regulations, which placed a requirement on the Council to consider whether the claimant's dwelling was either unreasonably large or his rent was unreasonably high and, if so, to reduce the claimant's rent accordingly.  
         There was reference to the Rent Officer's valuation, for the applicant's share of the flat, of £80 per week.  There was reference to an analysis of 154 rents which had been referred to the Rent Officers for two-bedroom flats in the period 4 January to 31 March 1994, which produced the average figure of £203.90 per week.  Forty‑nine per cent of those properties had rents of less than £210 per week.  
         The Council also submitted a list of examples of two bedroom flats found at reasonable rents by Housing Benefit claimants, including one in Gloucester Road with an eligible rent of £160.90 per week.  The evidence was that a deposit would not be required in many cases, and the Council was always prepared to write a letter to landlords assuring them of payment in Housing Benefit cases.  A number of these properties would be at ground level.  It will be noted in respect of what follows that there was no evidence or information as to the availability of lifts in any of the analysed flats, if any were above a ground level.  
         The main thrust of the applicant's case before the review body was that it was doubtful whether there was cheaper suitable alternative accommodation available to the claimant.  The Board repeated its decision in terms that it decided to confirm the determination of the Council dated 23 Match 1994, which was to restrict the claimant's eligible rent to £105 per week when calculating his entitlement to Housing Benefit.  
         The Board then set out its reasons.  Among others it found that:  
  
		" .... a two bedroom property shared by the claimant with another on either the ground floor or serviced by a lift let on an assured shorthold tenancy would be suitable alternative accommodation."  
  


That is not in issue.  
  


		"The Board found that the cost of the accommodation occupied by the claimant .... was unreasonably high in comparison with the cost of suitable alternative accommodation ...., many of which were shown to have rents of £210 per week or less."  
  


It also found that:  
  


		".... there was an active market in suitable alternative accommodation available at rents of £210 per week or less."  
  


It concluded that:  
  


		".... many landlords did not require deposits from claimants .... based on the evidence submitted by the Benefits Division and also Members' own knowledge of the housing market in the Borough.  The Board was also of the view that ground floor flats or other properties served by a lift were available to the claimant at a rent of £210 per week or less.  Again this was based on Members' own knowledge of the housing market and from the evidence of the Benefits Division.  
		....  
  
		The Board having decided to restrict the claimant's rent decided to restrict it to £105 per week, [this being half the rent of the relevant property]."  
  


It then went on to deal with the question whether that restriction should be applied for the full duration of the tenancy.  
         The statutory framework within which the Council and the Board were required to operate were the Housing Benefit (General) Regulations of 1987 which, by Regulation 11(2)(b) (as amended), provides:  
  
		"The appropriate authority shall consider ‑‑ 
  
		....  
  
		whether by reference to a determination made by a rent officer .... or, as the case may be, .... or otherwise, the rent payable for his dwelling is unreasonably high by comparison with the rent payable in respect of suitable alternative accommodation elsewhere, 
  
		and, where it appears to the authority that .... the rent is unreasonably high, the authority shall, subject to paragraphs (3) to (4), treat the claimant's eligible rent as reduced by such amount as it considers appropriate having regard in particular to the cost of suitable alternative accommodation elsewhere and the claimant's maximum housing benefit shall be calculated by reference to the eligible rent as so reduced."  
  


Subparagraph (3) provides:  
  


		"If any person to whom paragraph (7) applies ‑‑" 
  


and it is agreed that the applicant, for the purposes of this application, satisfied the relevant requirements, the authority is required:  
  
		".... (2) unless suitable cheaper alternative accommodation is available and the authority considers that, taking into account the relevant factors, it is reasonable to expect the claimant to move from his present accommodation."  
  


By paragraph (6) it is provided:  
  


		"For the purposes of this regulation ‑‑ 
 
			(a) in deciding what is suitable alternative accommodation, the appropriate authority shall take account of the nature of the alternative accommodation and the facilities provided having regard to the age and state of health of all the persons to whom paragraph (7) applies and, in particular, where a claimant's present dwelling is occupied with security of tenure, accommodation shall not be treated as suitable alternative accommodation unless that accommodation will be occupied on terms which will afford security of tenure reasonably equivalent to that presently enjoyed by the claimant;" 
  


         The first exercise which an authority or, as the case may be, a Review Board is required to perform is whether, from the evidence available to it, be it in the form of a Rent Officer's determination or otherwise, the rent paid for the current dwelling is unreasonably high as compared with that of suitable alternative accommodation elsewhere.  
	    Subparagraph (3) of the regulation (the appropriate authority or review board) says that:  
  
		".... the reduction which may be made under the provisions of paragraph (2)(c) shall not be made unless suitable cheaper accommodation is available...."  
  


It is at once apparent, reading subparagraphs (2)(c) and (3)(c) together, that whereas in (2)(c) the comparison is with suitable alternative accommodation, in (3)(c) it is not just "suitable alternative accommodation", it is "suitable cheaper alternative accommodation" which has to be available.  
         In Form 86A the first ground taken in support of the overall submission that the decision of the Review Board should be quashed was that the figures presented at the hearing by the Board failed to differentiate between any two-bedroom private sector rented accommodation and two bedroom private sector rented accommodation that met the criteria set by the Board, i.e. because of the applicant's physical condition ground floor or accommodation elsewhere serviced by a lift.  The submission was that there was not available to the Board a proper comparator to enable the Board to perform its function under the regulation.  It was submitted that in order to perform its function under 11(2)(c) the Board had to go through the procedures set out in that paragraph and could only take into account, by way of comparison, accommodation which met the criteria as I have already set them out to be.  The argument on this point for the Board was that, given the spread of property, given the absence of evidence that either ground floor accommodation or accommodation serviced by a lift was more expensive than accommodation that did not meet those criteria, given that the Board itself comprised people who must be assumed to have local knowledge extending to housing conditions, given the size of the sample of 154 properties, it was a legitimate inference that some, at least, of those properties, as a matter of simple probability, would indeed have possessed the relevant characteristics and justified the inference which members of the Board drew if and insofar as the inference went beyond the evidence supplemented by their own knowledge.  
         I am satisfied that no error has been demonstrated, thus far in the Board's decision, in concluding that there was evidence of suitable alternative accommodation which will have included properties having the relevant criteria.  
         The next submission, which was based on the applicant's ground (iv), is that when the Review Board came to consider the question whether or not the rent which the applicant was paying for his accommodation was unreasonably high, and by reference to the figure to which they reduced the applicant's eligible rent, they appear to have proceeded on the assumption that any rent above a total rent of £210 was unreasonably high.  I have difficulty on this aspect of the case.  The Board has not provided an explanation of two relevant factors: first, the basis upon which the Board made its finding, implicit in its decision, that the rent in fact paid was unreasonably high; and secondly, the basis upon which they decided to restrict the eligible rent to one‑half of the average rents obtainable from the spread of properties which were in evidence before the Board.           The extent to which I have difficulty is articulated and perhaps explained by two cases to which my attention has been drawn.  The earliest of those was R v Housing Benefit Review Board for East Devon District Council, ex parte Gibson 25 HLR 487.  At page 487 of his judgment Sir Thomas Bingham MR discussed, under the heading 'Secondly', the problems in relation to evidence of suitable alternative accommodation.  It is unnecessary for me to do more than respectfully note what he there said.  More important are his third and fourth points:  
  
		"Thirdly, it has been emphasised, and quite rightly emphasised, that the judgment as to whether the statutory criteria are met, and the judgment as to whether a discretion should be exercised or not, is conferred in the first instance on the local authority and in the second instance on the Review Board, and in no circumstances whatever on any court.  There cannot, accordingly, be any circumstances in which it could be proper for the court to seek to substitute its own judgment for that of the local people to whom this extremely sensitive task is entrusted.  
  
		Fourthly, it must be recalled that the review body is a lay body, whether or not it has a legal clerk, and its reasons cannot fairly be required to display the skills which a legal draftsman would be expected to bring to them.  It is enough if they convey the substance of the Review Board's decision and the reason for it, however inexpertly these are set out.  That submission is one with which I again unreservedly agree.  I have the greatest sympathy with lay councillors called on to interpret and apply these far from straightforward regulations.  It would nonetheless be a source of mischief if the courts were to demand standards of drafting which would in practice be unattainable.  Having said that, regulation 83(4) does require a statement of the reasons for such decision and of its findings on the question of fact material thereto, and the court cannot absolve the Review Board from that obligation."  
  


The learned Master of the Rolls then discussed the findings of the Review Board in that case and at page 499 summarised his conclusions.  He referred to a submission made on behalf of the applicants and said:    
		"That .... leaves the reader in doubt as to the basis of the decision."  
  


He expanded on that in terms apposite to the underlying dispute in that case.  He concluded:  
  
		"I am, however, persuaded that there is very considerable force in the criticisms that she makes both of the lack of factual findings and of reasons, bearing in mind, as I do, that a high degree of artistry and legal sophistication cannot be expected in a decision of this kind.  The basic question, of course, is:  What led the Review Board to form the opinion that alternative accommodation suitable for the reasonable needs of the applicants and their family was available ...., and upon what basis did they feel able to reject the contrary case which the applicants advanced?  One does not find, in my judgment, a satisfactory answer to those questions from the findings and reasons.  So far as the decision letter shows, the evidence appears to have been entirely general and unspecific, and in large measure the Review Board appears to have confined itself to saying that they see no reason to disagree with the view which the local authority had formed.  I accept the submission made .... on behalf of the Secretary of State that a local body of this kind cannot be expected to approach its task without knowledge of the local conditions and of the housing situation in the area, and indeed that is desirable that that knowledge should be brought to bear.  But it is nonetheless essential that the members of the Review Board should apply their own minds and not merely rely on the application by the local authority of its mind as to whether the various statutory tests were satisfied.  There was, as I think, a lack of any detailed account as to why the Review Board felt able to conclude that there were suitable properties available on the open market in the right category at the rent which they fixed."  
Kennedy LJ, at page 500, said:  
  


		"It seems to me that, on the case as presented to us, and even allowing for the input of knowledge on the part of the members of the Board themselves, it is really impossible to know the basis upon which this Board came to the conclusion that it did.  The learned judge felt able to draw certain inferences.  It may be that those were the inferences which were drawn but, if so, there is no indication of that fact to be distilled from the decision letter, and it seems to me that, in those circumstances, it is impossible for this court to say that the inferences were in fact drawn."  

  

         As I have endeavoured to indicate, there were two critical factors to the decision at which the Review Board had to arrive.  The first was not just: was the applicant's rent high? but specifically: was it unreasonably high?  If the applicant's share of rent at £137.50 is aggregated with his accommodation sharer's part we arrive at a total rent of £275 per week.  That is significantly in excess of the average rent taken from the range of properties submitted in evidence before the Review Board.  There will of course, as in the case of any averaging exercise, be properties whose rent is both above and below the average, for otherwise no average could be found to exist.  But where in the scale of things the notional figure of £275 comes within that averaging process is nowhere made clear because the documents submitted to the Review Board, which contained that information at page 88 of the bundle, show that of the 154 properties, 104 had rents equal to or less than £240 and 50 had rents greater than or equal to that figure.  Because of the basis of that evidence, and the lack of detail in the way of figures of the £240-and-above selection of 50 properties, there is no obvious basis available to this court to say that common sense and reason suggests that anything in excess of £210, or the half-share of £105, is unreasonably high.  I put it in that open way because there may be, but the court simply does not know, evidence that would justify that finding.  It is here that the absence of proper reasons by the Review Board begins to bite.  Because arithmetically the figure to which the Review Board reduced the eligible rent was precisely half of the average for a two bedroom flat in the authority's area, it looks as if the Review Board concluded that any sum in excess of that was not just high, but unreasonably high.  Again, the absence of reasons as to how they arrived at that finding are a matter of concern.  
         In the latter case of the two to which I referred, R v East Yorkshire Borough of Beverley Housing Benefits Review Board, ex parte Hare 27 HLR 637, Schiemann J, as he then was, set out what, in his opinion, was the right approach in these cases for the giving of reasons.  Respectfully, I am in full agreement with what he there said:  
  
		"There is in my judgment nothing wrong in an appropriate case with expressly incorporating in the decision letter the written submissions of one side followed by a statement that the Board accepts that submission in total.  That, however, has not been done in this case.  Nor am I persuaded that the approach of the Chief Financial Officer is an appropriate one.  
  
		The right approach in these cases is:  
  
		(1)	To establish the rent .... payable for the claimant's dwelling.  
  
		(2)	To indicate the type of alternative accommodation elsewhere regarded as suitable ....  
  
		(3)	To indicate what rent .... would be payable for such alternative accommodation.  
  
		(4)	To make a finding as to whether the rent .... payable for the claimant's dwelling is unreasonably high in comparison with the rent payable in respect of suitable accommodation elsewhere, and if such a finding is made, 
  
		(5)	To indicate what amount the Board considers appropriate as an amount by which to reduce the claimant's eligible rent, and 
  
		(6)	To indicate how the Board arrives at that amount.  
  
		That approach was not adopted in this case and the papers leave one in real doubt as to what was the Board's approach to each of these matters."    


         As I have indicated in respect of the two critical factors necessary to the Board's determination in this case, its reasons are not explained when they ought to have been.  
         A further argument was submitted that the finding of the Board in relation to the availability of suitable alternative accommodation was not justified by the evidence.  As was accepted in the course of argument, there is a large degree of overlap between that submission and the earlier one.  I am quite satisfied that there was evidence available from which a proper inference could be drawn that other suitable alternative accommodation was indeed available and there was an active market in property of that kind.  
         A matter of real concern to this court is that, due to the passage of time and on the evidence as a consequence of the Board's decision, the applicant no longer resides in the relevant property and has not done for several months.  There is thus, on my part, a very considerable feeling of disquiet that these proceedings may or may not lead to an award by the Review Body, who will now have to reconsider this matter, of a maximum sum of about £1,250.  It may be, because I do not seek to influence the Board in the decision to which it must now come, that they will come to the conclusion that no interest is justified and that the finding of the figure of £105 can be justified by adequate reasons.  I simply do not know and it is no part of my function to express any opinion one way or another about that.  But I cannot part from this case without expressing the disquiet that I feel that the expense involved in these proceedings, all of which comes out of the public purse, over such a relatively small sum (important as I recognise that it is to the applicant) by proceedings of this kind.  For the reasons that I have indicated, however, I am thus satisfied that the order of certiorari must go.  
  
MR WRIGHT:  My Lord, in those circumstances I have two applications.  The first is for costs.  This matter has been supported throughout by the Legal Aid Board.  I would also seek legal aid taxation.  
  
MR JUSTICE TURNER:  You cannot resist the application for costs?  
  
MISS McGRATH:  Not realistically.  
  
MR JUSTICE TURNER:  Costs and legal aid taxation.  
  
MR WRIGHT:  I am most grateful.  
  
MISS McGRATH:  My Lord, I am instructed to ask for leave to appeal.  
MR JUSTICE TURNER:  No.  There is no point of principle involved.  The concept that further public money should be spent on this litigation is, I find, horrific.  
  
MISS McGRATH:  I will pass that on.  
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